1981 (Tr. 46, 56).  Complainant contends that sometime during
the period July 26, 1982 - August 9, 1982, he first became a-
ware that when he went to work for Respondent in 1979 that Re-
spondent had evidence that he had pneumoconiosis (Tr. 57, 58).
On January 27, 1983, Complainant's claim against the West Vir-
ginia Workmen's Compensation Fund for pneumoconiosis was turned
down because he had insufficient exposure to the hazards of
"occupational pneumoconiosis" during the pertinent 10-year and
15-year periods.  (Court Exhibit 1).  The claim itself was filed
by Complainant on July 26, 1982.  In approximately October 1981,
Complainant sought employment with Kanawha Coal Company.  He was
rejected on the basis of an X-Ray report dated October 23, 1981,
which indicated pneumoconiosis (Tr. 55).  Sometime in 1982, Com-
plainant filed with MSHA a discrimination complaint against
Kanawha Coal Company which Complainant testified was later with-
drawn for reasons which were not delineated at the hearing (Tr.
61-68) .

The complaint herein was filed on December 15, 1983 (Tr.
43).

There is no question but that the complaint was not timely
filed with the Secretary within the 60-day period prescribed in
section 105(c)(2) of the Act.

The Commission has held that the purpose of the 60-day
time limit is to avoid stale claims, but that a miner's late
filing may be excused on the basis of "justifiable circumstances,"
Joseph W. Herman v. IMCO Services, 4 FMSHRC 2135 (December 1982) .
The Mine Act's legislative history relevant to the 60-day time
limit states:

While this time-limit is necessary to avoid
stale claims being brought, it should not be
construed strictly where the filing of a
complaint is delayed under 'justifiable cir-
cumstances.Circumstances which could war-
rant the extension of the time-limit would
include a case where the m^iner-within the
60-day period brings the complaint to the
attention of another agency or to his em-
ployer, or the miner fails to meet the time
limit because he is misled as to or misunder-
stands his rights under the Act.

S. Rep. No. 181, 95th Cong., 1st Sess. 36 (1977), re-
printed in Senate Subcommittee on Labor, Committee on
Human Resources, 95th Cong., 2d Sess., Legislative
History of the Federal Mine Safety and Health Act of
1977, at 624 (1978) (emphasis added).  Timeliness gues-
tions must be resolved on a case-by-case basis, taking
into account the unique circumstances of each situation.  ;
